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June 5,. 2019

SENT VIA GVERNIGHI‘ DELIVERY, SIGNATURF RI’QU!RI?

Mr, Stephen Quin . C srpt)mtmn %Lrwms C ampan\ _
President and CEO : : Registered Agent for

Midas Geld Corp. . Midas Gold l'dahzj, inc.

999 West Hastings St., Ste 89{} 12550 W, Explorer

Vancouver, British Columbia V6C 2W2 Boise, D 83713

Corporation Service Company ' Carparaimﬁ Service Company
Registered Agent for Reuistered Agent for

Idaho Gold Resources Company, LLC Stibnite Gold Company

12550 W. Explorer Dr., Suite 100 12550 W. Explorer Dr., Suite 100
Boise, 1D 83713 - Boise, D R3713

Re: 60-Day f*e otice of Intent to Sue jbr Violations of the Clean Water Act
I}éar Sirs/Madams:

I write on behalf of the Nez Perce Tribe (“Tribe”) to provide legal notice ("Notice™) of the
Tribe’s intent to initiate a federal court lawsuil against Midas Gold Corp., Idahe Gold Resources
 Company, LLC, Stibnite Gold Company, and Midas Gold Idaho, Ine. (all four related
companies, collectiv ely referred to below as “Midas Gold™) under section S05(a) of the federal
 Clean Water Act ("CWA™), 33 U.S.C. § 1365(a). for unauthorized discharges efpoiiutcmib at thé
Siibnite Gold Project {"Project”). This Notice is ;}r{mded to you in compliance with 33 U8

§ 1365(h and 40 C i Ro§ 135, 3(3} v

As set forth below, ycau are discharging arsenic and other pollutants from various sources within
the Project that are controlled by Midas Gold. These include several adits, the Bradley tailings
pile and the Glory Hole, also known as the Yellow Pine Pit. All of these discharges are ongoing
and are without the authorization of a National Pollutant Discharge Elimination (“"NPDES™)
permit. These discharges enter various water bodies, including Meadow Ureck, wetlands
adjaceni to Meadow Creek, Sugar Creek, and the East Fork of the South Fork of the Salmon
River ("EFSFY). These water bodies provide habitat for salmon, bull trout, other species of f ish,
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- and macroinvertebrate communities that support the fish populations. The unauthorized
discharges of metals and other pollutants to these water bodies have harmed, and will continue to
ﬁamz the fisheries upon which Tribal mcmbwa rely. v

Unless you iai{gzi iha steps necessary 1o I‘emeéyvth&se ongoing violations of the CWVA,;fthe Tribe

_intends to file suit in U.S. District Court following the expiration of the 60-day statutory notice
period secking pmakzex and dﬁciamwr;» and injunctive rebx,f for your past and ﬁngpmw CWa

v mmtm&, ' ,

The Nez Perce Tribe

The Tribe is a federally-recognized Indian tribe with headquarters on the Nez Perce Reservation
- in Lapwal, Idaho, Since time immemorial, the Tribe has occupied and used over 13 mullion
acres of land now comprising north-central Idaho, southeast Washington, northeast Oregon, and
~ parts of Montana for subsistence, ceremonial, commercial, and religious purposes. In 1835, the
United States entered into a ireat\ with the Tribe. In this treaty, the Tribe 6xphmh rﬁ:wn«'@{i
and the United ‘%tatx,s secured, a permanent humeiand as well as

{ T The rw}zi of takmg fish at all usual and accustomed plai,cs in mmmﬂn wzth the
citizens of the Territory; and of erecting temporary buildings for curing, together
with the privilege of hummg, gathering roots and berries, ami pasmrmg, s their
horses and catﬁe upon open and unclaimed land.!

The Pm}e:.t is gmgapb;m}} located within tha Tribe's abarzgnai territory (BEx hibit 13; within

 the area adjudicated by the Indian Claims Commission to have been exclusively used and

‘oeeupied by the Tribe, Nez Perce Tribe v. United States, D{)ckez #175 and in an area over vyhzch
the Tribe has treaty-reserved rights. o

Tribal mcmbcr% pursuzmt to their treaty-reserved rights, centmuc to fish, Imm gaiher and
pasture across their vast aboriginal territory and at their traditional places, including areas within -
and surrounding the proposed Project site and in waters directly downstream of the proposed
ijmt site. The Payette National Forest lands, on which the Project is partially located, provide
irreplaceable habitat for tribal resources including spring/summer Chinook salmon, steelhead,
bull trout, west slope cutthroat trout, redband rainbow trout, mountain whitefish, western pearl
shell, Rocky Mountain bighorn sheep, North American wolverine, fisher, gray wolf, Clark’s
nutcracker, whitebark pine, limber pine, bent-flower milkvetch, Sacajiawea’s bitterroot, and
Idaho Douglasia. Many traditional-use resources alse occur on Payette National Forest lands,
including within the proposed Project area, including: huckicberries, serviceberry, elk thistle, .
_varrow, wild onion, wild tobaceo, Indian hemp, tule, elderberry, chokecherry, Indian tea, Oieg}n
urape, thimbleberry, alder, birch, kowskows, elk, mule deer. moose, and white-tailed deer. Harm
to these resources and their habitat may harm the Tribe and its members.

*Preaty with the Nez Perces, June 111855, Art. 3, 12 Stat 957,
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Unfortunately, many of the resources sacred to the Tribe are at risk of disappearing on the
Payette National Forest. The EFSF contains three fish species listed as “threatened” under the
Endangered Species Act ("ESA”) ol 1973 ‘lriake River spring/summer Chinook salmon, Snake
River steclhead, and bull trout. Mining operations in the 1940s and other habitat disturbances
extirpated Spring/summer Chinook salmon in the upper EFPSE. Allofthe EFSR isalso
designated critical habitat for Snake River spnng,/mmmer Chinook salmon, and the EFSF,
downstream of the Glory Hole, along with Sugar Creek, is desipgnated eritical habitat for Snake
River steelhead. The EFSF, Meadow Creek, West End Creek, and Fiddle Creek are also
proposed critical habitat for bull trout. As part of the region’s ongoing saimon restoration efforts
throughout the iic:mmbm River Basin, the i:‘zba, wrrenﬂy outplants fish in th{t EFSE above {hb '
Gl ory Hoie

The EFSF watershed also includes sensitive native species that have become restricted in
distribution and abundance, such as Pacific lamprey and west slope cutthroat trout. Bent-flower
milkyetch, which oceurs in the propesed Project area, is eritically imperiled in Idaho, and the
Fish and Wildlife Service has determined that w hitebark pine, which also occurs in the proposed
Project area, warrants protection under the ESA but that Hsting the species is precluded by the

~ need to address other, bigher priority listing actions, The proposed mine operations and the
“Burntlog route” have the potential to disturb and eliminate habitat used by North American
wolverineg, a spuues under consideration for ESA listing, And while several headwater valleys
of the EFSF drainage adiacent to the existing disturbed area at the proposed mine site currently
 provide relatively healthy habitat for the species listed here, Midas Gold's proposed Project
would completely backfill them with mining debris, eliminating or severely deumdmg their
midhizﬁ and aguatic habitat,

The Gigan Wé}iﬁr Act

Congress enacted the CWA in 1972 fo “restore and maintain the chemical, physical,vand,vbi@mgicai

integrity of the Nation's waters.” 33 11.8.C_§ 1251, To advance this goal, Section 301 of the CWA

prohibits any “discharge of any pmllumnt by any person” to waters of the United States

v{ WOTURSY) unless authorized by, and in u*:mpiigmw with, an NPDES pumm 33 [ S, C.
§ 131 1ay 33 USC.§ 1342,

- the s:cmerpxeca Df the C‘}Sf A is the NPDES permitting program.” American Iron & Steel Inst. v,
- EP4, 115 F3d 979, 990(D.C, Cir. 1997). NPDES permits must include conditions that will
ensure compliance with the CWA. At a minimum, NPDES permits must include technoisg} .
based effluent Himits, any more stringent pollution limits necessary 1o meet water quality
standards, and monitoring and reporting requirements. See 33 US.C. §§ 1311, 1318, and 1342,
Once regulated by an NPDES permit, pollution discharges must strictly comply with all of the
terms and conditions of that permit. P4 v. California, 426 1U.S. 200, 203 (1976) (it is unlawlul
for any person to discharge a pollutant without Qi}i&mmg a pgrmii and complying with its

ferms. }
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The CWA defines “discharge” a8 “any addition of any pollutant to navig g:.ﬁbic walers from any
point source.” 33 US.C. § 1362(12)A). The CWA defines “point source” to be “any discernible,
confined and diserete conveyance, including but not limited to any pipe, ditch. channel, tunnel,
conduit, well, discrete fissure, container, rolling stock, ... from which pollutants are or may be
discharged.” 33 US.C. § 1362(14). The term “p@i%uiama is broadly defined in the CWA to

mean “dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge,

munitions. chemical wastes, biological malerials, radioactive materials, heat, wrecked or
discarded equipment, mck sand, cellar dirt and indusirial, municipal. and agriculiural waste
discharged into water.” 33 U.S.C. § 1362(6). The CWA defines navigable waters a3 “the waters
of the United %iaieg meluding the tamtmrmi seas.” 33 b S.C. 8 1362{7 1

 Federal courts hava ruiﬁ{i t’nai discharges from minimgwremed ponds are a point source discharge.

See, e.g, Sierra Club v, Abston Construction Co., Inc., 620 F.2d 41, 45 (5th Cir. 1980) (sump

pits into which miners channeled contaminated runoff and which sometimes overflowed into

U8, waters were point sources; “Gravity flow, rusuiting s in a discharge of a pollutant into a

navigable water, may be a pmnt source discharge if miner at least initially collected or channeled

- the water and other materials.”); United States v. Earth Sciences, Ine.. 599 F2d 368, 374 (10th
Cir. 1979): Consolidation Coal Co. v. Costle, 604 F.2d 239, 250 (4th Cir. 1979), rev'd on other

grounds sub nom EPA v. National Crushed Stone Association, 449 1.8, 64 (1980) (challenge to

regulations on mining wastewater that is “pumped, siphoned or drained from coal storage”

 rejected on gmund;», that definition of point source “excludes unchanneled and uncollected
surface waters.”™): Trustees for dlaska v. EPA, 749 F.2d 349 (9th Cir. 1984) (placer mines held 10

be point sources; *{Ploint and ncm-«pemt sources are not distinguished by the kind of pollution

they create or by the activity causing the pollution. but rather by whether the poliutmn reaches

the water through a conlined, dlam,tt, conveyance.’ }

{n addition, federal courts hava made clear that waste rock piles, tailings dumps, adits and other
disturbed lands at mine siles are point sources themselves because they act to collect and channel

~ water coptaminated by mine waste. See, e.g., Washington Wilderness Coalition v. Hecla Mining
Co.. 870 F. Supp. 983, 988 (E.D. Wash. 1994} (held that a tailing pond is a point source; the
“touchstone for finding a point source is the ability to identify a discrete facility from which
poiiuianis have escaped.”); Abston Construction. 620 F.2d at 43 {point source may be present
where miner designed piles of overburden such that. during precipitation, erosion results ina
discharge by means of ditches, gullies, and similar convevances, even if the miner did nothing
beyond mere collection of rock and other materials), Beartooth Alliance v. Crown Butte Mines,
904 F. Supp. 1168 (2. Mont. 1995) (historic discharges from adits and pits held to be point
source discharges, not stormwater); Ideho Conservation League v. Atlania Gold Corp., 844 F.
Supp. 2d 1116 (D, Idaho 2012) {(mining company is Hable for dzs:,hargmw arsenic and iron into
'czcek ﬁom historic acia in wmiatmn of its NPDES pmmi)

Standart} for 60-day Notice

Uinder 33 1.8.C. § 1365(b). “No action may be commenced .. prior to sixty days afler the
plainiiff has given notice of the alleged violation (i) to the Administrator, (i) to the Siate in
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which the alleged violation occurs, and (iii) to any alleged violator of the standard, limitation, or

~order ... In accordance with that requirement, a copy of this Notice is being provided to the
Us. Lmzmnmcntai Protection Agency, the Idaho Department of Environmenta! Qual zty and qli
of the addre%sew at the top of this letter am;i all of those c@pmﬁ at the bottom. v

This Notice ai'so (:{)mplies with 40 C.F.R. section 135.3(a), which states n reievazﬁ'part:

Notice regarding an alleged violation of an effluent standard or limitation or of an
order with respect thereto, shall include sufficient information to permit the
recipient fo identify the specific standard, limitation, or order alleged to have bcen
violated, the activily alleged to constitute a violation, the person or persons
responsible for the alleged violation, the location of the alleged violation, the date
_ or dates of such violation, and the full name, dd(ii’i?b& and ieig@phcme number of
the person gmng naizc\, '

The specific viohtiens‘ of the CWA addressed by this Notice are set out below, including the
fegal basis of the violation, the activity alleged to be in violation. the persons responsible for the
alleged violations, and the dales and locations of the alleged violations. San Francisco.
BayKeeper v. Tosco Corp., 309 F.3d 1153, 1155 (9" Cir. 2002) (“We hold that as long asa
notice letter is reasonably specific as to the nature and time of the alleged violations, the plaintiff
has fulfilled the notice requirement. The letter does not need to describe every detail of every
violation; it need only provide enough mim‘matwn that the defendant can 1deuuf} and correct the
pmbh,m 1 : v

Bis’cvharges at Stibnite Mine Subject to NPDES ?er.mittiﬁg»

The Stibnite Gold Project being run by Midas Gold s comprised of patented and unpatented
claims within the larger Stibnite Gold Project arca. The unauthorized point source discharges
described below all occurred on lands located within Midas Goeld patented or unpatented load

claims, leased/contracted claims, or patented mill site claims. Midas Gold is responsible for all of

the discharges listed below became they are all located on lands within the control of Midas
Gold. See West Virginia Highlands Conservancy, Inc. v. Huffman, 625 F.3d 139 4" Cir, 2(}1{})
 {(holding that state agencies engaged in cleanup efforts for reclamation of abandoned coal mining
sites must oblain NPDES permits under the CWA, even if they did not create the discharge). =

1 The G’{ofy Hole

The Glory Hole, also known as the Yellow Pine Pit, is located on ”xhdas (m%d pa&m&d Zemd
within the Project area. See Exhibit 2 (map). The Glory Hole is a man-made, open pit mining
operation that was actively worked from about 1942 to 1952 It was formerly mined for gold,
silver, copper, lead, tungsten, and antimony, and approximately 4.5 million tons of ore were
removed from the pil prior o its closure about 1952, During active mining, the EFSF was routed
‘around the pit through the Bailey Tunnel but was allowed 10 return 1o its natural course through
the pit afier the Bailey Tunnel was ahandoned in 1955, The EFSF now runs through the pit, and
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the pit has for vears acted as a ;seuimg psnd to capture contaminated sediments washing down
from upstream sources with the Project area. Significant concentrations of mmmg wmammaicd
 sediments have built up in the Glory Hole over the vears.

'I‘he (lory Hole discharges metals downsiream on ci regular basis. The metals discharging

downstream from the Glory Hole come from the pit walls, from pit wall seeps, and from the

contaminated sediments in the bottom of the pit, Data collected upstream and downstream of tl
Glory Hole show it to be a major source of metals contamination to downstream waters. See
“Occurrence and Transport of Selected Constituents in Streams near the Stibnite Mining Area,
v {‘mtrai idahz} ?{312~}4 > Uﬁited States (}eaiagicéti Suwev {‘“‘USGS”‘} {2013).

Exhibit 3 (data} Sh()‘ﬁ;’b the known potlutant dxxcbdru«% from the GZQY‘% Hole 1o thc EFSF for the
period 2012-2016. The calculations of discharges to the EFSF take into account metals loading

- from sources entering the pit between the two EFSE sampling locations. The Glory Hole is more
than just a pass-through of pollutants from upstream; it collevts and concentrates contaminated
sediments and discharges downsiream elevated concentrations of metals leached from those
sediments. Water conditions in the pit create chemistry within that pit that are amenable to v
metals leaching and mobilization of metal. The pit also adds pollutants from ie:achmg:, of metals

~ from the pit walls a:nﬁi from seeps within the Gisr} Hole. '

The USGS in 2015 estimated that the Glory Hele reach contributed 2,130 pounds of arsenic,

1,010 pounds of antimony, and 617 pounds of dissolved manganese per year into the EFSE, A
review of available data collected by Midas Gold shows that the pollutant loads downstream of
the Glory Hole are 30% to 50% higher than those measured upsiream. The Glory Hole has for
years discharged the paiiuiants listed in Exhibit 3. Given the exposure of the sediments and the
pit wall to the water in the Glory Hole and the water chemistry found within the Glory Hole, the
reasonable expectation exists that it will continue to discharge those pﬁiiuiams ona dmiy basis to
the Li Sk,

v ’v{idm Gold is & "person” as that mrrn is d;,ﬁrzed in 33 US.C. § 1362(5) ("'The term “person’
means an individual, corporation, partnership, assfmaﬁoa, State, municipality, commission, or
political subdivision of a State, or any interstate body.”) Midas Gold owns the patented claims
within which the Glory Hole sits, and it has control over all discharges from the Glory Hole,
Midas Gold has conducted exploratory drilling in and around the Glory Hole and has plans o v

remine this area 1o exiract more ore fram i, (‘omequemiv it has rmp&msxb;hﬁv for the dlSCh&l‘gLS
from the Glory Hole. '

The Glory Holeisa confined, diserete convevance of poliutants to WOTU S and is therefore a
point source as ihat term is iixufined in33 U S C. 8 Za&”{ 14y

Mcmi:mfing sbmvs that the Glory Hole has aiise-harg&:d cgnaemraiims of antimony, arsenic, iron,
and mangancse on numerous occasions into the EFSFE. Upon information and belief, those
discharges oceur on a daily basis and are on-going. 1 hose discharges constitute discharges of
pailuiamt& as those terms are used in 33 U.S.C. § 1362(6), (12}, and (16).

ED_OO5488_0000771 7-00006



~ Notice of Intent to Sue
Junes,2019
Page 7

These {:hsch'zrgm from the {}iar? Hole are not authorized bx a NPDES pwrm;i and are m}z
otherwise cxempi imm the permitting requirements of the CWA.

The EFSF is a perennial tributary of the Salmon River, which is a navigable-in-fact water body.
The EFSF is a navigable water under 33 U.8.C. § 1362(7), a water of the United States under 40
CF.R 82303, and it meets all of the oriteria for jurisdiction under the 2008 EPA/Corps
Rapanos Guidance. EPAUSACOE, “Clean Water Act Jurisdiction Following the US. %upreme
Court's Decision in Rapmos v, United Stutes & Carabell v. United States” (December 2. 20083,

2. The Bradley Tailings Pile

The Bmdiey Tailings Pile, also known as the Historic Tailings and Spent Ore I)is;:%(ﬁsal}’nfm;
(*Tailings Pile™) is located on Midas Gold patented land. It is a historic {ailings deposit site
located upstream oithe G i@r*g" Hole, adjacent to M’eadaw Creekt See Exhibit 2 {map}.

The i&zi ings Pile is mmprised of mine tailings that contain high concentrations of arsenic.
cyanide, and other pollutants. The downsiream end of the Taﬁmgﬁs Pile is constrained by a man-

~ made structure known as the Keyway Dam, The Tailings Pile is not capped, so rain and snow
melt infiltrate the Tailings Pile and come into contact with the fine tailings where they leach v

- pollutants, including arsenic, and discharge those contaminated waters through iho waay Dam
. mica a wetland. The wetland is also referred to as the Ke} way Marsh.

There are at iea,st three surfacc dischar;@a{ points from the Kevwav Dam, and ozhms may exist
subsurface. See Exhibit 4 (representative photos). Midas Gold has labeled these three d;scharge
points as sample areas YP-5-6, YP-S-7. and YP-§- 8. See Exhibit 5 (map showing sampling
lacations). These discharges from the Keyway Dam flow across the surface of and through the
Keyway Marsh and enter Meadow Creck a short distance from the base of the Keyway Dam.
Midas Gold’s samplmg, » data showing dzsdwr%s from ‘ihﬁ:% three qmnpimg pmms are :
summarized i in Exhibit 6 v

The discharges from 'thf;: Tatlings Pile flow on the surface to and through the Keyway Marsh,
From the Keyway Marsh. they discharge into Meadow Creck. See Exhibit 7 (representative

photos). The Keyway Marsh outlet sampling point is designated YP-8-10. The data in Exhibit 8
{ciata} show that each time the discharges from the Kevway Marsh are sampled, they contain

clevated levels of arsenic and other pollutants. Upon information and belief, the outlet has
flowed on a daily basis for years. Criven the structure of the Tailings Pile, the reasonable
expectation exists that it will continue to discharge to \ie:a{iﬁw Creck uzztzi appropriate control
measures are mstaﬁfzfi See ld :

The Km way Marsh {s a w eﬂamd as defined under 33 C.E.R, § 328.3(b) and under the 1987 Carps
of Engineers Wetlands Manual. [t direetly abuts, and is adjacent to, Meadow Creek and shares

hoth surface and subsurface hydrological connections with Meadow Creek. See Exhibits 7(a) and
{b) (wetland index and Meadow Creek Sheet 18 maps). Meadow Creek isa permmai tributary
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of the EFSE, which flows into the Salmon River, a navigable-in-fact water body. The Keyway

~ Marsh and the adjacent Meadow Creek into which the Tailings Pile discharges are both

_ navigable waters under 33 U.8.C. § 1362(7) and WOTUS under 40 CF.R. § 230.3, and they both

meet all of the criteria for jlll‘isdlcflﬁn under the 2008 EPA/Corps Rapanos &uﬁamg v
EPA/USAC OF, “Clean Water Act Jurisdiction Following the U.S. Supreme Court's Qecismn m

Rapanos v. bmz‘ed States & Carabell v. United States” (December 2, 2008).

The Tailings Pile itself and the sceps from its toe {'the Ke} Wiy Z}&m} are confined, discrele
_conyeyances of pollutants to W(}T{J% and are therefore pmnt sources as that term is deimeé in
3USC.§1362(14). v

 Midas {mid is 1 “person” as that term is dt,imad n33USC 8 136’”’{3} Midas G(ﬂd owns tiza
patcnts,é claims on which the Tailings Pile sits, and it has control over all discharges fromthe
Pile. Midas Gold has conducted exploratory drilling in and around the Tailings Pile and has plans
1o use this area for its future mining operations. Consequently, i has responsibility for the '
ogﬁemtwn and maintenance of the Tmimg,& P‘zi:, :

The Tailings .i?iie'disahargesl eimfated concentrations of arsenic and other pollutants on a daily
basis, and can reasonably be expecied to continue to discharge. Those discharges constitute
'dischargesﬁfp@iiptﬁﬁts as i‘hasﬁ: terms are used in 33 USC 8 1362(63, (12, arfzd (16}

These drsz;,haréeb trom the Tailings Pﬂ{, are not authorized by an NPDES permit and not
otherwise exempt | fmm the permitting reqmremmm of the CWA,

L fia:zgar Flats Tailings f’i[e

The Hangar Flats Tailings Pile is loca‘fad on Mida&, Gold patented }md ltisa hzbwrzc tailings
deposit site that sits just northwest and downstream of the Bradley Tailings Pile emr:i is aisa '
adjacent to Meadcw Creek, '%ee T‘ihibzi 2 (map). : '

The Hanyar 'Fiais Tailings Pile is mmprzsedaf mine tailings that contain high concentrations of
arsenic and other pollutants. The Hangar Flats Tailings Pile is not capped so rain and snow melt
infiltrate the pile, come into contact with the fine tailings, and leach pollutants, mdudmg; s high
concentrations of arsenic, through two seeps. These two seeps have been labeled sample areas
- YP-8-5 and YP-T-23A. Both seeps have been documented to flow into the flood plain of
- Meadow Creck mulliple times during high water events, In 2014, YP-T-23A was documented

fowing into Meadow Creek. See Exhibit 9 (representative photos). Upon infbrmation and belief.

the Hangar Flats Tailings Pile has discharged to the 'h&dmiﬂgimih -connected Meadow Creek
floodplain and to Meadow Creek on numerous oceasions in the past and will continue to
discharge to Meadow Lzmk : '

| Water quality data from both seeps indicate high ccﬁcéntzratimzs of arsenic and other péliﬁtants
originating from the Hangar Flats Pile. Contaminated wafer from these two seeps has reached the
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floodplain of Meadow Creck on multiple occasions and ha}; been seen ﬁm&mw mi{} Mea{iow
; Czeg}\ onat 182151 one occasion. See Exhibit 10 (ddid} '

The Meadow er,,a,ix ﬂ{)@d ;iiam is hw;im?omcali& connected to Meadow Creek dnd 511&2;3% both
surface and subsurface hydrological connections with Meadow Creek. Meadow Creek isa

_ perennial tributary of the EFSF which flows into the Salmon River, which is a navigable-in-fact
~water body. Meadow Creek, into which the Hangar Flats Taili mngs Pile discharges, is a navigable
 water under 33 U.S.C. § 1362(7) and WOTUS under 40 C F.R. § 230.3, and it meets all of the
criteria for jurisdiction uﬁder the 2008 EPA/Corps Rapanos Guidance, EPA/USACOE, “Clean
Water Act Jurisdiction Following the U8, Supreme Court's Decision in Rzzpanm v [ mim’ States
& { wa};eﬁ v. Z ;zfiezz’ States” (ﬁwembm 2,2008). '

v The Hanﬂar Flats Tailings Pile itself and the seeps from its toe are confined, discrete
~ convevances of pollutants to WOTLIS az}d ars, therefore point sources as Hw& term is dnf‘ ned in
33USL.§ i:f{x,{H} :

Mzd% {iold is a “person” as that term is deﬁmd in 33 UL.8.C. § 1362(5). Midas Gold owns the

~ patented claims on which the Hangar Flats Tailings P le sits. and it has control over all .
discharges from the Hangar Flats Tailings Pile. Midas Gold has conducted exploratory {irzilmw in
and around the Hazwaz Flats Tailings Pile and has plans to use this area for its future mining
operations. Consequently, it has I“iﬂp&:)t‘zbibﬁl’i‘y’ for the (}pm&tmrz and mdm{eﬂanc; of the Hangar
I’lam Tdiim_g,s Pile,

The Hangar Flats Tailings i"dg‘ discharges elev ated concentrations of arsenic and <>zher pollutants |
~ on a regular basis. Those discharges constitute dzsahar@&:a of pollutants as ’fhose terms are used in
33 U.5.C § 1362(6), {1”’\} dﬂdaﬁ) ' v

These discharges from the Hangar Flats T'nhngt,s Pﬂe are not authorized b}, an \???}ES permit
and not oihemz:,f: exempt imm the pmmﬁmg nquzrememsz ol the CWA,

4. The Bailey Tunnel

The Bailey Tunnel was constructed in about 1943 to divert the EFSF around the Glory Hole and
into Sugar Creek. It has been abandoned since 1933, but it continues to discharge contaminated
‘mine drainage into Sugar Creek. See Fxhibit 11 {representative photos). Midas Gold has
designated the Bailey Tunnel as sample location YP-AS-2. The Bailey Tunnﬁ} 15 located on
vpd‘wi‘lluﬁi land owned by Midas Gold (,Qrp See Lxhibli 12 (map). v

- Monitoring data for the Bailey Tunnel shows that the discharges from the Bailey Tunnel
consistently and on numerous occasions contain arsenic and other pollutants. See Exhibit 13
{data}. The discharges from the Adit enter Sugar Creek. Given the nature of gravity flow of waler

through the Adit, the unauthorized discharges from the Adit can ra,asonabiy be ;,xp;,ctcd o
_continug untzi appropriate control measures are installed. '
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Midas Gold owns the patented claims within which the Bailey Tunnel sits, and it conducted
 drilling in the vicinity. Midas Gold has wntrx)i over and responsibility for the operation and
maintenance of the Adn » .

The Bailey Tt}nrzel is a confined and discrete conveyance of pollutants to WOTUS and is.
therefore a point source as that term is defined m 33 US.C, § }262{1«%}

The Bailey Tunnel discharges arsenic and other pollutants on a r&%}ui&r ba:,is and will continue to
discharge pﬁliutzmts into Sugar Creek until proper control measures are installed. Those
discharges constitute discharges of pollutants as those terms are uaed in33 US.C §1 35{3’{ &),
{12y, and {16}

Sugar Creck is a tributary of the EFSF, which is a perennial tributary of the Salmon River, a
navigable-in-fact water body. Sugar {“’zeek is; a navigable water under 33 US.C, § 1362(7). a
water of the United States under 40 C.F.R. § 230.3. and it meets all of the criteria for jurisdiction
-~ under the 2008 EPA/Corps Rapanos ismdmu, EPAMUSAC OF, “Clean Water Act Jurisdiction
Following the U.S. Supreme Court's Decision in Rapanas v. &mz&l States & ti fzmheii v. Linited
States” {i}gmmbcr 2, JJ(}S}

The 8311@& Tunnel d;aah&rgu are not authorized by an NPDES permit aw:i are not ﬁihuwm
exempt from CWA permitting mqmr{,mumb

5; The zms;,z Adit and DMEA Waste Rock Seep

The DMEA Adit is located between Ifm: Glory Hole aﬂd the Bradiey Tailings Pileonan
unpatented Midas Gold claim. The DMEA Adit infiltrates into the DMEA Waste Rock Dump,
and emerges as a seep at the toe of the DMEA Waste Rock Dump, which flows into the EFSE,
These discharge points are designated as sample points YP- A‘S 6 and YP- 1= 17. See Exhibit 12
{map) and Exhibit 14 {re;}rwz,ntatxw photos).

' stcharﬂf:b from ihﬁ DMEA Adit and Waste Rﬁck Dump fo the EFSF contain arsenic and chﬁr
metals, These discharges occur on a regular basis. See i«xi&zblt 15 {data). Those dxschargé:s '
constitute discharges of pollutants as those terms are used in 33 U.S.C. § 1362(6). (12), and (16).

 The DMEA Adit and the Waste Rock Dump are confined and é;aweié conveyances of pollutants

to WOTUS and are therefore point sources as that term is defined in 33 US.C. § 1362(14).

Given the nature of gravity flow of water through the DMEA Adit dnd the pomns Waste Rock

Dump, the unauthorized discharges from the DMEA Adit and Waste Rock Seepean m&sm&abix

be v{p:,cied to continue until app:epmate control measures are iﬂbidﬂﬁd

The EZF‘%? is a perennial tributary of th;, Salmon Rm:r which is anavi gahimnmi&cz water body.
The EFSF is 3 navigable water under 33 U.S.C. § 1362(7), a water of the United States under 40
CFER § 2303, and it meets all of the criteria for jurisdiction under the 2008 F?Af(“urp% -
Rapzzms Guidance. EPA/USACOE, “Clean Watef Act Jurisdiction Following the U.S. Suprgmc
 Court’s Decision in Rapanos v. Uinited States & Carabell v. United States” (Dw&mbez 2, Jiﬁ%}
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Midas Gold has asserted its rights to the unpatented claims within which the DMEA Adit and
Waste Rock Dump sit and has conducted drilling in the near vicinity. Midas Gold has control
over, and responsibility for, the discharges from the DMEA Adit and Waste Rock Dump. The
DMEA Adit discharges are not authorized by an NPDES permit and are mt otherwise exempt
fmm CWA permitting zaqun en’zmts v

6 7 fze Banama Adzi

ihb chauza Adit dis,cbarﬂcs 1o the f’!aadplam of ‘iugar Creek, whmh isa permmai tributary of
the EFSE. The Bonanza Adit is designated as sample point YP-AS-1. See Exhibit 12 (map}
'Repwxmm‘m ¢ photos of the Bc}nanfa Adit discharge are set out in Exhibit 16,

the Bonauz& Adit has been me&smred to ézs&harge elevated concentrations of arsenic and other
pollutants into the Sugar Creek floodplain on several occasions. See Exhibit 17 (data). Upon
information and b:.,hsf’ the Adit discharges reach Sugar Creek through shallow subsurface
hydrologic conncetions. Given the nature of gravity f’im& of water through the Adit, the
unauthorized discharges from the Adit can reasonably be expected to continue antzi appmprmt&
{.(mimi MERsures are msm}iad

, Midas Geid owns the riphts fo thé mnpa‘mniwl claims within which the Bonanza Adit sits and has
conducted drilling in the near vicinity, The cmnpan} has contwl over and respcmmblhw far .
t:iischargcﬁ from the Adit, v v v

The Bonanza Aditis a confined and discrete conveyance of pollutants to WOT us amd s
_ therefore a point source as zhaz term is defined in 33 { SO8 Z%Z{ié) .

The Boﬁmzm Adit dzschax ges arsenic and aiher pollutants on a regular bams Those discharges
constitute discharges of pollutants as those terms are used 1 n 33 US.C. §1362(6), (12), and (16}

Sugar Creek i3 a tributary of the EFSE, which is a perennial wibutary of the Salmon River,a

~ navigable-in-fact water body. Sugar Creek is a navigable water under 33 U.S.C. § 1362(7), a
water of the United States under 40 C.ER. § 230.3, and it meets all of the eriteria for jurisdiction
under the 2008 EPA/Corps Rapanos Guidance. EPA/USACOE, “Clean Water Act Jurisdiction
Following the U.S. Supreme Court's Decision in Ziapmm v United Szaazes & ambzzil W bmzézd '
States” {ikwmbu 2, 20083 v

'E*hc Bonanza Adit das{,}mrges are not authorized by an NPDES pmmt and are not oﬂwrmse
exempi imm CWA permitting mqmremems '

7. The Cinnahar Tunnel

The entrance to the Cinnabar Tunnel. which Midas Gold designates as sample point YP-AS-4, i3
locaied upstream of the Glory Hole adiacent to the EFSF on one of Midas Gold's unpatented
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 claims within the larger Project area. Midas Gold has conducted drilling in the near vicinity. The
~ Cinnabar Tunnel discharges to the EFSF in at least three discrete arcas. See Exhibit 12 (map).
v kx,pre:se;ntamf: phoiag of the d;@charw are attached i in Exhibit 18.

The C mnahar Tunnel dwchargcs arsenic and antimony into the EFSE on a regular basis. See .
Exhibit 19 (data). Given the nature of gravity flow of water through the tunnel, the unauthorized
 discharges from the tunnel can reasonably be c\pemﬁd o umtmus:, until apprapnatg ccmirol
measures are installed,

Mid&% Gold has control over and I’%‘Sp{}ﬁﬁbihi} for dm{:harﬁw from thc ;ﬁdii

Ih@ Cinnabar 'i’zm;tzﬁ_i w a cﬁsz}ﬁned and diSc;rete cczz;veyancﬁ of polhdants © W OTUS and is
therefore a point source as that term is defined in 33 US.C. § 1362(14).

The Cinnabar Tunnel dischar sze:;fér%nirs and antimony to the EFSF ona ragﬁiar basis. Those -
discharges constitute di%hamm of pollutants as t}w% terms are used in 33 UL %’ C.§ 2%62{5})
{12}, ami(ifa) . v

The EFSFisa permmai tributary of the Salmon Rw er, which is a navigable-in- iac,t Watx,r body.
The EFSFE is a navigable water under 33 11.8.C. § 1362 7). a water of the United ‘%m{es under 40
C.F.R. §230.3, and it meots all of the criteria for jurisdiction under the 2008 EPA/Corps

Rapanos Guidance. EPA/USACOE, “Clean Water Act Jurisdiction Following the U.S. Supreme
 Court's Decision in Rapanos v. £ ‘mited . Q’zaées & O am&e!} v. United States” {Bezunber 2. M{)(}S)

 The Cinnabar Tunnel discharges are not authorized by an NPDES permit dmi are m)i z}ihuste
~exempt from CWA permitting requirements. :

3. Tizevz}’feadaw {?rge{: Adit

The Meadow Creek Adit, which Midas Gold has designated at sample point YP-AS-7, is located
upstream of the Glory Hole, adjacent to Meadow Creck. The Meadow Creek Adit discharges to
the BEFSF via overland flow during times of high flow. The Meadow Creek Adit is located on
pa{f:imd land owned by Midas Gold. See Fxh;bxi 124 mdp} Fxh;bu 20 contains rfzpr@swiame
photos of the discharge.

- Monitoring zidm for the Meadow Creck Adit shows that it has discharged arsenic and other
pollutants into the EFSFE. See Exhibit 21 (data). Given the nature of gravity flow of water through
the Meadow Creek Adit, its unauthorized discharges can reasonably be expected to wn‘izmk,
uatii appropriaie control measures are zm’faﬁed

‘Midas {m}d owns the patented claims within which the Meadow Creek s‘acjit sits and hag

conducted drifling in the near vicinity. Midas Gold has contr (}1 over and :eap@nszhzht} for ths:
dm.hargw from the Meadow Creek Adit.
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The Meadow Creek Adit is a confined and discrete conveyance of pollutants to W(} rus and is
zherufore a pmnt source as tizat term is defined in 33 US.C. § 1362(14),

The Meadow Creek Adit dischdrgeb arsenic and other p@iiumug into t’ﬂ‘e B F’S’E Those diwhdrgéza
~ constitute dzscharﬁeg of poiiutzmts as ih{)SL« ferms are used in 33 US.C. ¢ 135.2{6) {1 "} and {16}

The EFSFisa pwczmm} tributary of the Salmon River, whichisa naﬂm’bk in-fact water bgdx ,
The EFSF is a navigable water under 33 US.C, § 1362(7), a water of the United States under 40
C.F.R.§230.3, and it meets all of the criteria for jurisdiction under the 2008 EPA/Corps
Rapanos Guidance. EPA/US ACOF, “Clean Water Act Jurisdiction Following the U.S. Supreme
C aurts Decision in }sfapmms v, United S{aies & Carabell v. L;med szes (?Du,embf:r 2,2008).

The Muadow Creek Adit discharges are not auth@rzzczi by an NPDES p:.m’nt and are not
{:sthemzs» exempt from CWA p&mzmng rcquir{:mwts

Party {}mnﬁ &ame '
"'i’he pers&)n giving notice here is:

 Shapnon F. Wheeler, Chairman
- Nez Perce Tribe
P.O. Box 305
' Lapvmz 1D 835340
v xzptec @nezperce.org

£ onclusion

if Mzdas Gold continues o discharge from the abovee—zdmﬁﬁcd point sources without \é?l}L&.

permits, the Tribe intends to file suit in Federal District Court, We are providing this letter to _
_comply with the CWA Section 505(b) notice requirements and in the hope of preventing future

violations of the CWA and further degradation of water quality in the L}”SF and its tributaries,
which are 1mpz}rmm historic fibhz% gmtmde: for Tribal members.

()ne of the purposes of the QWA Section 5(33(?3} m}izae requirements is to remedy and cure the
underiying violations short of litigation, This 60-day notice period also pmwdm an opporiunity
for the parties to discuss resolution of these violations; the Tribe’s legal staff will be avazizzbie to

~ discuss zwoluncm of the matters set out in this letter, : - -

Sincerely,

s‘

| ;ﬁ;‘aﬁ Wa e

\‘ i ;,Mr Shan onF, Wheeler
Chatrman
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Lo

Mr. Andrew Wheeler, Administrator

US.EPA

1’3(}{} Psr}m;yimma Avenue N, W

© Mail Code: 1101A
~ Washington, D.C. 20460

’vlr { hrm Hiadick, Regional Admmmird’mr
US.EPA. Region 10 v
1200 %zxih Avenue

Mail Code; 21-B03
- %t:cﬁ;ile WA 98101

Mr. vj'ames Wémtzg Director

U.S. EPA, Idaho Operations Office
950 W. Bannock, Suite 900
Mail Code: 100

Boise, 1D 83702

Ms. Allyn Stern. Regional Counsel

1.S. EPA, Region 10

1200 Sixth Avenue
Mail Code: 11-007

. Seattle, WA @szv{}z

Mr. Jahn Tippets, D;ma‘zm

Idaho Department of Environmental (}uaiziv

1410 N Hilton ‘%trgei

 Boise, 1D 83706

- Mr. Gary Spackman, Director

Idaho Department of Water Resources

PO Box 83720

Boise, ID B3720-0098

Ms. Laurel Sayer, President

- Midas Gold Idahe. Inc.

405 S. 8” Street, Suite 201
Ifssbige:. 1D 33702

 Mr. Anthony Botello, District &angcr

Pavette Ndimmi Forest

500 North Mission Street

~ MeCall. 1D 83638
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Mr. Keith Lannom. Forest Supervisor
Pavette National Forest
300 North Mission Street
. McCall, 1D 83638

List of Exhibits

Nez Perce Tribal Boundaries mup

i
2 Map of patented Stibnite Mine patented claims
3 Glory Hole discharge data ' '
4  Kevway Dam photos v
5 Bradley Tailings Pile sample locations
6 Keyway Dam seeps data
7 Keyway Marsh photos
8 Keyway Marsh outlet data
9  Hangar Flats photos
10 Hangar Flats seep data
11 Bailey Tunnel Adit data :
12 Map showing sampling points for adits and tunnels
13 Bailey Tunnel Adit Data '
14 DMEA seep photos
i3 DMEA seep data
16 Bonanza Adit photos
17  Bonanza Adit data
18 Cinnabar Tunnel photos
19 Cinnabar Tunnel data
20 Meadow Creek adit photos
21

Meadow Creek adit data
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